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RECOMMVENDED CORDER

Pursuant to notice, a final hearing was held in this case on
June 8, 2001, at Tall ahassee, Florida, before C aude B.
Arrington, a duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.
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Reginald D. Hicks, Esquire
H cks & Peisner, P.A

Post O fice Box 2248

Ol ando, Florida 32802-2248

STATEMENT OF THE | SSUES

Whet her Respondent's sel ection of Squire, Sanders and
Denpsey, L.L.P., jointly with H cks and Peisner, P.A , as one of
four offerors to provide services as bond counsel is contrary to
applicable law, is clearly erroneous, is arbitrary, is
capricious, or is contrary to conpetition.

Whet her an offeror engaged in a prohibited business
solicitation comuni cation

Whet her an offeror violated the anti-collusion certificate
of the Request for Qualifications.

PRELI M NARY STATEMENT

On February 2, 2001, Respondent, Florida Housing Fi nance
Corporation ("FHFC'), issued a "Request for Qualifications
2001/ 01 to serve as Bond Counsel for the Florida Housing Finance
Corporation ("RFQ')." Ten offerors tinely responded to the RFQ

Three of the offerors were Petitioners (who filed a joint



response); Squire, Sanders and Denpsey, L.L.P. (Squire Sanders);
and Annis, Mtchell, Cockey, Edwards and Roehn, P.A (AMCER)
jointly with Hicks and Peisner, P.A (Hcks). [In their response
on behal f of AMCER and Hi cks, the principal bond attorneys for
AMCER advi sed that AMCER was |ikely to dissolve, that the
princi pal bond attorneys intended to continue practicing
together, and that they were likely to join another law firmin
t he near future.

The RFQ required each offeror to provide responses to
certain objective itens that could be scored and responses to
other itenms that were for the FHFC s information. An eval uation
commttee scored the objective itens and ranked the ten responses
based on that scoring. The informational itenms were summari zed.

After the evaluation commttee prepared its ranking and
summary, but before the FHFC made its sel ections, the principal
bond attorneys that had been a part of AMCER advi sed Respondent's
Executive Director that they were joining Squire Sanders.
Thereafter, Respondent treated the applications of AMCER and
Hi cks as having been nerged into that of Squire Sanders.

The Eval uation Conmttee's ranking and sunmary were provided
to the Board of Directors of FHFC ("Board"), the governing body
of FHFC. Thereafter, the offerors nade an oral presentation

before the Board. Prior to the oral presentations, FHFC s



Executive Director informed the Board of the change of status of
the AMCER and Hicks offer.

Foll ow ng the oral presentations, Respondent's Executive
Director recommended that four offerors be selected, one of which
was Squire Sanders. Petitioners' offer was not recomrended to
the Board. The Board voted to accept the Executive Director's
reconmendat i on.

Thereafter, Petitioners tinely filed this bid protest, the
matter was referred to the Division of Adm nistrative Heari ngs,
and this proceeding followed. Petitioners contend that Squire
Sanders shoul d be disqualified because it inperm ssibly anended
or supplenented its response to the RFQ between the tine it
submtted its response and the oral presentation. Petitioners
assert that they are entitled to the contract that FHFC intends
to award to Squire Sanders.

In addition, the fornmal protest contested the intended
sel ection of another offeror (Hawkins, Delafield and Wod). At
the final hearing, Petitioners announced that they were no | onger
contesting the intended selection of that firm

At the final hearing, the parties offered 17 consecutively
mar ked j oi nt exhibits, each of which was admtted into evi dence.
Petitioners presented the testinony of Mark Kapl an, Respondent's
Executive Director. No other party presented any additiona

Wi tness or exhibit.



A transcript of the final hearing was filed June 20, 2001.
The parties submtted Proposed Reconmended Orders, which have
been duly considered by the undersigned in the preparation of
this Recormended Order

FI NDI NGS OF FACT

1. Part V of Chapter 420, Florida Statutes, consisting of
Sections 420.501 - 420.517, Florida Statutes, is the Florida
Housi ng Fi nance Corporation Act (Act). FHFC, created by the
provi sions of Section 420.504, Florida Statutes, is a public
cor poration.

2. Pursuant to Section 420.504(2), Florida Statutes, FHFC
is an agency of the State of Florida for the purposes of
Chapter 120, Florida Statutes.

3. At all tinmes pertinent to this proceedi ng, Mark Kapl an
served as the Executive Director of FHFC

4. As provided by the Act, a Board of Directors governs
FHFC. The Board consists of eight nenbers appointed by the
Governor from specifically designated industries and backgrounds
plus the Secretary of the Departnment of Conmunity Affairs, who is
an ex-officio and voting nenber of the Board.

5. Pursuant to Section 420.507, Florida Statutes, FHFC has
all powers necessary or convenient to carry out and effectuate
t he purposes and provisions of the Act. FHFC has the authority

to i ssue bonds and hire bond counsel.



6. On February 2, 2001, FHFC issued the RFQ at issue in
this proceeding. Through the RFQ FHFC solicited conpetitive,
seal ed responses fromaqualified law firns to act as bond counsel
on behal f of FHFC

7. The RFQ defined the term"offeror” to nmean a law firm
that submts a response to the RFQ or two or nore law firns that
submt a joint response to the RFQ

8. The RFQ defined the term "response” to nmean a witten
subm ssion by an offeror that responds to the RFQ

9. The RFQrequired witten responses to be filed no |ater
than 5:00 p.m on March 2, 2001.

10. By subparagraph B.3. of Section Three of the RFQ FHFC
reserved the right to obtain any information concerning any or
all offerors fromall sources.

11. By subparagraph B.4. of Section Three of the RFQ FHFC
reserved the right to request an oral interview fromany or all
of ferors.

12. FHFC received ten responses to the RFQ including a
joint response fromPetitioners, a response from Squire Sanders,
and a joint response from AMCER and Hi cks.

13. Stephen J. Mtchell and David L. Lapides submtted the
response on behalf of AMCER Reginald Hi cks submtted the Hicks

response jointly with the AMCER response.



14. The subm ssion letter for AMCER, signed by M. Lapides,
stated, in part, as follows:

Stephen J. Mtchell and David L. Lapides,
on behalf of [AMCER] are pleased to join with
Reginald D. Hicks to respond to [ FHFC s]
request for proposals [sic] inits efforts to
select a lawfirmto serve as its bond
counsel in nulti-famly and single-famly
bond i ssuances. AMERC, which served as
[ FHFC s] bond counsel since 1996, may nerge
with another firm The attorneys who have
served [FHFC] intend to continue to practice
together. W want to assure [FHFC] that,
regardl ess of the nane we may practice under,
t he individuals who have worked with [ FHFC]
| ook forward to continuing our relationship
wi th you.

15. The submission letter for Hi cks, signed by M. Hi cks,
stated, in part, as follows:

Reginald D. Hicks, on behalf of [Hicks] is
pl eased to join with Stephen J. Mtchell and
David L. Lapides to respond to [ FHFC s]
request for proposals [sic] inits effort to
select a lawfirmto serve as its bond
counsel in multi-famly and single-famly
bond i ssuances.

16. The AMCER and Hi cks response stated, in part, as
foll ows:

Stephen J. Mtchell, David L. Lapides,
M chael J. Nol an, Joseph D. Edwards, Fred B.
Karl and Hllary M Black are continuing the
muni ci pal bond practice of [AMCER]. As of
the date of the RFQ response, AMCER conti nues
its legal existence as a Florida professional

services corporation. It is anticipated
that, if selected to continue as [FHFC s]
bond counsel, the contract will be accepted

in the nane of a successor firm



17. As required by the RFQ the response filed jointly on
behal f of AMCER and Hi cks described their nunicipal bond practice
group, their tax group, and set forth the qualifications and
experience of each nenber of the groups that woul d be providing
services to FHFC. That response responded to all other itens in
the RFQ including information as to mnority invol venent.

18. The response filed by Squire Sanders responded to al
itenms in the RFQ

19. The joint response filed by Petitioners responded to
all items in the RFQ

20. The responses consisted of objective itens that could
be scored and other itens that were for the Board' s information.?!
Each nmenber of an evaluation commttee separately eval uated each
response. The objective itenms were scored and ranked
conpetitively based on that scoring. The informational itens
were summari zed. The ranking and the summary were provided to
each nenber of the Board.

21. The ranking of the objective itens of the witten
responses was a prelimnary step in the evaluation process. It
was not intended to be a final ranking of the offerors.

22. Pertinent to this proceeding, the joint response of
AMCER and Hi cks was ranked third, the joint response of
Petitioners was ranked fourth, and the response of Squire Sanders

was ranked fifth.



23. FHFC invited all ten offerors to nmake an oral
presentation to the Board at its nmeeting on April 6, 2001. The
Board was schedul ed to select bond counsel at that neeting
i medi ately after the oral presentations.

24. The prelimnary agenda for the April 6, 2001, neeting
reflected that each of the ten offerors would be naking an ora
presentation and set the order for those presentations.

25. Approximately three days before the April 6, 2001,
neeting, Stephen J. Mtchell informed M. Kaplan by tel ephone
that he, M. Lapides, and several other |awers who had been
enpl oyed by AMCER were going to join Squire Sanders.

M. Mtchell advised that Hi cks was still a part of their team
M. Mtchell also told M. Kaplan that AMCER and Hi cks and Squire
Sanders woul d not be naking separate presentations at the Board
nmeeting scheduled for April 6, 2001.

26. There was no evidence subnmitted that the tel ephone
conversation between M. Mtchell and M. Kaplan touched on the
merits of any response.

27. After this conversation, a revised agenda for the
April 6, 2001, neeting was prepared reflecting that nine offerors
woul d be making oral presentations, not ten. The follow ng
appeared on the anended agenda under Agenda Item |V of the

section styled Oral Interviews (RFQ001/01) for Bond Counsel:



28.

Squire, Sanders & Denpsey L.L. P. (fornerly
known as: Annis, Mtchell, Cockey, Edwards &
Roehn, P.A.)

Each offeror was permtted to nmake a ten-mnute ora

presentation to the Board and to present the Board a single sheet

handout .

The handout presented on behal f of Squire Sanders

cont ai ned the follow ng:

Annis Mtchell G oup now a part of Squire, Sanders

Squi re, Sanders & Denpsey and Steve
Mtchell are pleased to announce that the
Annis Mtchell group (the "Steve Mtchel
Lawyers") that has served the Florida Housing
Fi nance Corporation ("Florida Housing") as
its bond counsel for the past 5 years, has
now becone a part of Squire Sanders. The
group joining us is headed by Steve Mtchell,
Joe Edwards, and David Lapi des.

Enhancenent of our Conmitnent to Florida Housing

The conbi ned group brings to Florida
Housi ng greater depth and strengths. Squire
Sanders is one of the |argest and best known
national public finance law firns. Qut of
our 700 | awyers worl dwi de, 60 of our |awers
practice exclusively in the public finance
area, conprising one of the |argest public
finance practice groups in the United States.
Qur Firms public finance tax partners are
al so recogni zed as one of the nation's finest
t ax groups.

Strong Presence in Florida

The Squire Sanders team has an incredibly
strong Florida presence in the public finance
mar ket pl ace. Squire Sanders has ranked as
t he nunber one bond counsel in Florida, on a
cunul ati ve basis over the | ast eight years.
Nat i onwi de, Squire Sanders has consistently
ranked in the top 10 bond counsel law firns

10



in the nation over the last 12 years. Qur
Florida offices are in Mam , Tanpa and
Jacksonville and include 7 | awers who are
excl usively engaged in the public finance
practi ce.

Reginald D. Hicks is part of our Team

W are pleased that Reginald H cks will be
part of our Florida Housing team M. Hicks
has participated in over $500 million of tax
exenpt bond issuances and has served as
co-bond counsel to Florida Housing.

St rong Housi ng Experi ence

Together with the Steve Mtchell |awers,
the Squire Sanders team has been involved in
over 43 housing bond issues in Florida during
the last five years alone, for nunerous
Fl orida housing finance authorities. CQur
Steve Mtchell Lawers have served as Florida
Housi ng' s bond counsel on 31 bond issues
totaling over $618 mllion. Nationw de, the
conbi ned team has been involved in nore than
183 housing transactions as bond counsel,
underwiters counsel, credit enhancer's
counsel and in other roles over the past 5
years covering the broad spectrum of housing
fi nance.

Qur Conti nued Conmm t ment

Wth your confidence, we would | ook forward
to our continued service as bond counsel for
the Florida Housing Finance Corporation,
which will now be greatly strengthened and
enriched by the joinder of the Steve Mtchel
Lawyers with Squire Sanders.

29. Prior to the presentations, M. Kaplan stated the
following to the Board (beginning at page 71, line 24 of Joint

Exhi bit 2):

11



Just by way of background,
M. Chairman, this board authorized staff to
i ssue an RFQ for potential bond counsel to
serve the corporation. W received 10
responses to the RFQ Those were scored by
staff pursuant to the scoring matrix that was
in the proposal.

There was no conmttee neeting. Each staff
menber scored individually, those scores were
aggregat ed and averaged, and prelimnarily
score reports were nade. You have as Exhibit
A (Joint Exhibit 7) to this information a
detailed matrix that shows how that scoring
pl ayed out. You have all 10 respondents
[sic] and you have the narrative of every
guestion that was scored, the nunber of
potential maxi mum points, and the average
poi nts that each participant received, so you
can see as a board where the distinctions
arose between various respondents [sic].
Those scores are one factor to go into your
eval uation in determ ning who you w sh bond
counsel contracts with.

Al so relevant are nonscored itens fromthe
application. You have Exhibit B (Joint
Exhi bit 8) that includes sonme of the
nonscored itens, such as, the anpunt of
i nsurance each respondent has.

You al so have as part of that response to
guestions, "Have you ever been sued? Tell us
about it."

And Exhibit C (Joint Exhibit 9) is the
nonscored portion of the fee proposals that
each bond firm gave us. The RFP [sic] says
that those proposals on fees will be used as
a guideline in negotiating the ultimate fee
contracts. And | believe that what it says
is that fromthose selected we will then make
a determnation as to the fee that will be
paid to all bond counsel.

The fourth evaluation that should go into
your evaluation is what's about to happen,
which is the oral presentations by the bond
counsel firms. All respondents were invited
to make their presentations.

There is one change to the printed agenda
that is before you. W've broken them up,

12



but [there is] one change, and you have
information of that in front of you. W had
several [sic] proposals fromthe Annis
Mtchell firm Reginald H cks, and the
Squire, Sanders and Densey firm The Annis
Mtchell group of |awers are now part of
Squire, Sanders, and Densey, so they wl|
make a single presentation on the nunber four
spot on your agenda. Each participant's
[sic] been given 10 m nutes to nmake their
[sic] presentation.

30. Stephen Mtchell, Reginald H cks, and Ken Meyers (a
Squire Sanders partner), made the presentati on under Agenda
Item IV on behal f of Squire Sanders. That presentation
represented that M. Mtchell, M. Lapides, Joe Edwards, and Fred
Karl and others at the former AMCER firm had been approved for
menbership in the Squire Sanders firm The presentation
enphasi zed the conbi ned strengths of the forner AMCER | awyers
with the resources of Squire Sanders.

31. Follow ng that presentation, M. Kaplan nade the
followi ng statement to the Board (beginning at page 148, |line 17
of Joint Exhibit 2):

. G ven the nmerger of the group that
filed the Annis Mtchell application into the
Squire Sanders firns, we are treating the two
applications as having al so been nerged and
becone one application.

32. Followng the nine oral presentations M. Kaplan
recommended to the Board that FHFC select four offerors to

provi de services as bond counsel on a rotating basis. In

response to a request to do so, M. Kaplan recomended his top
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four offerors to serve as bond counsel. The four included
Squire, Sanders, and Densey, jointly with Hicks. M. Kaplan did
not recomrend Petitioners. The Board therafter adopted

M. Kaplan's reconmendati ons.

33. There was no evidence that Squire Sanders, Hicks, or
the former AMCER | awyers received any unfair conpetitive
advantage by the FHFC s treating their responses as havi ng been
nmer ged.

34. Section Five of the RFQ contains an anti-coll usion
provi sion which requires an offeror to certify the foll ow ng:

The response is made w thout prior
under st andi ng, agreenent, or connection with
any person or entity submtting a response
for the sane service - except for any such
agreenent with a person or entity with whom
the Response is Jointly Filed or such Joint
Filing is made clear on the face of the
response - and is in all respects fair and
wi t hout col |l usion or fraud.

35. There was insufficient evidence to establish that any
party viol ated the foregoing anti-collusion provision.

36. Al offerors in this proceedi ng have the basic

qualifications to performthe services required by FHFC.

CONCLUSI ONS OF LAW

37. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and the subject of this

proceedi ng. Sections 120.569 and 120.57(3), Florida Statutes.
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38. Section 120.57(3), Florida Statutes, controls this
proceedi ng. Paragraph (3)(f) provides in relevant part as
foll ows:

(f) In a conpetitive-procurenent protest,
no subm ssions nmade after the bid or proposa
openi ng shall be considered. Unless otherw se
provi ded by statute, the burden of proof shal
rest upon the party protesting the proposed
agency action. In a conpetitive-procurenent
protest, other than a rejection of all bids,
the adm nistrative |aw judge shall conduct a
de novo proceeding to determ ne whet her the
agency’ s proposed action is contrary to the
agency’ s governing statutes, the agency’s
rules or policies, or the bid or proposal
speci fications. The standard of proof for
such proceedi ngs shall be whether the proposed
agency action was clearly erroneous, contrary
to conpetition, arbitrary, or capricious.

39. Pursuant to Section 120.57(3), Florida Statutes, the
under signed nust first determne, in a de novo setting, whether
FHFC s action is "contrary to the agency’ s governing statutes,
the agency’s rules or policies, or the bid or proposa
specifications.” Wthin that factual franmework, it mnmust then be
determined if FHFC s action is "clearly erroneous, contrary to
conpetition, arbitrary, or capricious."

40. FHFC clearly has the authority to enpl oy bond counsel
pursuant to Section 420.507, Florida Statutes, and it has w de
di scretion in determ ning how such counsel is to be selected. In

this proceedi ng, FHFC chose to use the RFQ process, which was

appropriate considering the nature of the procurenent.
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41. The procurenent of |egal services is not subject to the
procurenent requirenments contained in Chapter 287, Florida
Statutes, but is, instead, subject to Section 120.57(3), Florida
Statutes, and its duly-adopted rules pertaining to procurenent
contained in Chapter 67-49, Florida Adm nistrative Code.

42. Rule 67-49.005, Florida Adm nistrative Code, provides,
in pertinent part, as follows:

[ FHFC] shall reserve the right to
wai ve minor irregularities in an otherw se
valid bid, proposal or response when it is
deened to be in [FHFC s] best interest to do
so. Bidders and offerors may not suppl enent
their proposals, bids or responses once they
have been opened by the Corporation.

43. Rule 67-49.001, Florida Adm nistrative Code, defines
the terms "Invitation to Bid," Request for Proposals,” and
"Request for Qualifications" as follows:

(6) "lnvitation to Bid" neans a witten
solicitation for conpetitive sealed bids with
the title, date, and hour of the public bid
openi ng desi gnated and specifically defining
the commodity, group of commodities or group
of services for which bids are sought. It
i ncludes instructions prescribing al
conditions for bidding and shall be
distributed to all prospective bidders
simul taneously. The Invitation to Bid is
used when the Corporation is capabl e of
specifically defining the scope of work for
whi ch a contractual service is required or
when the Corporation is capabl e of
est abl i shi ng precise specifications defining
the actual commodity or group of commodities
required.

16



(9) "Request for Proposals" neans a
witten solicitation for conpetitive seal ed
proposals with the title, date, and hour of
t he public openi ng designated. The Request
for Proposals is used when the Corporation is
i ncapabl e of specifically defining the scope
of work for which the commodity, group of
commodi ties or contractual service is
requi red and when the corporation is
requesting that a qualified offeror propose a
comodity, group of commodities or
contractual service to neet the
specifications of the solicitation docunent.
The Request for Proposal s includes general
i nformation, applicable | aws and rul es,
functional or general specifications,
statenment of work, proposal instructions and
eval uation criteria.

(10) "Request for Qualifications" neans a
witten solicitation for qualifications. The
Request for Qualifications is utilized when
the Corporation does not have a specific
i mredi ate need for a particular service, but
desires to have qualified individuals or
firnms under contract which can be assigned
duties as the need arises over a period of
time. The Request for Qualifications
i ncl udes general information, applicable |aws
and rules, functional or general
speci fications, statenent of work,

i nstructions and eval uation criteria.

44. Petitioners established that Squire Sander's ora
presentation contained i nformati on not available when it and the
other witten responses were filed. That fact does not establish
that Squire Sanders supplenented its response to the RFQ in
vi ol ation of Section 120.57(3), Florida Statutes, or Rule 67-

49. 005, Florida Adm nistrative Code.
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45. Respondent's rules do not define when a response to an
RFQ has been "opened by the Corporation”, as that phrase is used
in Rule 67-40.005, Florida Adm nistrative Code, and within the
meani ng of Section 120.57(3), Florida Statutes.

46. A distinction should be drawn between this proceedi ng
and a proceeding involving an Invitation to Bid or a Request for
Proposal s, where one bi dder or proposer can achieve significant
conpetitive advantage over another by changing its bid or
proposal s after the opening of bids or proposals. There was no
such unfair conpetitive advantage achieved in this proceeding
because of the nature of the procurenent and the nature of the
eval uati on process.

47. The RFQ clearly contenpl ated that FHFC coul d consi der
any relevant information about any offeror up to the tinme the
Board nmade its final selection. The witten responses filed by
the offerors were only a part of the information-gathering
process. FHFC explicitly reserved the right to gather
i nformati on about any offeror from any source throughout the
eval uati on process. The oral interviews, scheduled for the
nmeeting at which the Board nmade its final selections, provided
the Board an opportunity to have all current, rel evant
information when it made its selection. It was both fair and

appropriate for an offeror to informthe Board of any materi al
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changes in its response. Indeed, it would be incunbent upon an
of feror to do so.

48. Because of the on-going nature of the information-
gat hering process, there was no "opening" of the RFQw thin the
meani ng of Rule 67-40.005, Florida Adm nistrative Code, and
Section 120.57(3), Florida Statutes. Consequently, it is found
that Petitioners failed to establish that the intended award to
Squi re Sanders was contrary to the agency’ s governing statutes,
the agency’ s rules or policies, or the RFQ

49. A decision is "clearly erroneous” when it is
unsupported by substantial evidence, or contrary to the clear
wei ght of the evidence, or induced by an erroneous view of the

| aw. Assessnent Systens, Inc. v. Departnent of Business and

Pr of essi onal Regul ati ons, DOAH Case 98-1867BI D, July 14, 1998.

The intended action of FHFC at issue in this proceeding is not
clearly erroneous.
50. The Florida Suprenme Court discussed the object and

pur pose of conpetitive bidding statutes in Wster v. Belote, 103

Fla. 976, 138 So. 721 (1931). The follow ng | anguage, found at
paragraphs 3 and 4 of the Syllabus by the Court, is frequently
cited in cases involving bid disputes:
3. The object and purpose of conpetitive
bi dding statutes is to protect the public
agai nst col lusive contracts; to secure fair

conpetition upon equal terns to all bidders;
to renmove, not only collusion, but tenptation
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for collusion and opportunity for gain at
public expense; to close all avenues to
favoritismand fraud in its various fornms; to
secure the best values at the | owest possible
expense; and to afford an equal advantage to
all desiring to do business with the public
authorities, by providing an opportunity for
an exact conparison of bids.

4. Laws requiring contracts to be let by
public authorities to the | owest responsible
bi dder serve the object of protecting the
publ i ¢ agai nst collusive contracts and
prevent favoritismtoward contractors by
public officials; because they tend to renove
tenptation on the part of public officers to
seek private gain at the taxpayers' expense,
they are of highly renmedi al character, and
shoul d al ways receive a construction which
effectuates their true intent and avoids the
i kel i hood of their being circunvented,
evaded, or defeated

51. The intended action of FHFC at issue in this proceedi ng
is not inconsistent wwth the object and purpose of conpetitive
bi ddi ng statutes and rul es.

52.  An "arbitrary" decision is one not supported by facts
or logic. A "capricious" action is one that is taken w thout

t hought or reason, or irrationally. See Dravo Basic Materials

Co. v. State Doartnent of Transportation, 602 So. 2d 632 (Fla. 2d

DCA 1992); Agrico Chemical Co. v. State Departnent of

Envi ronnental Regul ation, 365 So. 2d 759 (Fla. 1st DCA 1978),

cert. denied sub nom; and Askew v. Agrico Chen cal Co., 376

So. 2d 74 (Fla. 1979). The intended action of FHFC at issue in

this proceeding is not arbitrary or capricious.
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53. As long as FHFC acted in a manner that is not
arbitrary, capricious, fraudulent, or dishonest, it had w de
discretion in the solicitation and acceptance of the responses to

the RFQ See Departnent of Transportation v. G oves-Watkins

Constructors, 530 So. 2d 912 (Fla. 1988), and Liberty County v.

Baxter's Asphalt and Concrete, Inc., 421 So. 2d 505 (Fla. 1982).

54. Petitioners did not establish that the tel ephone
conversation on or about April 3, 2001, between M. Mtchell and
M. Kaplan constituted a prohibited business comunicati on.

55. As reflected by the Findings of Fact, there was no
evi dence that any offeror violated the anti-collusion certificate
of the RFQ

56. Petitioners failed to establish that Respondent's
i ntended action to select Squire Sanders as one of four offerors
to serve as bond counsel was clearly erroneous, contrary to
conpetition, arbitrary, or capricious. Accordingly, Petitioners
have failed to neet its burden of proof, and the subject bid
protest should be di sm ssed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED t hat Respondent enter a final order

dism ssing this bid protest.
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DONE AND ENTERED this 19th day of July, 2001, in

Tal | ahassee, Leon County, Florida.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 19th day of July, 2001.

ENDNOTE
Y The RFQ solicited a response pertaining to fees. This was an
informational item not an objective item Al offerors selected
to serve as bond counsel were to be conpensated based on one fee
structure.

COPI ES FURNI SHED:

Mtchell R Bloonberg, Esquire
M chael W Ford, Esquire
Adorno & Zeder, P.A

2601 Sout h Bayshore Drive
Suite 1600

Mam , Florida 33133

Maur een McCart hy Daughton, Esquire
Nabors, G blin & N chkerson, P.A
Post OFfice Box 11008

Tal | ahassee, Florida 32302-1008

Har ol d Know es, Esquire
Know es, Mark & Randol ph
528 East Park Avenue

Tal | ahassee, Florida 32301
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Alan L. Briggs, Esquire

Squire, Sanders & Denpsey, L.L.P.
1201 Pennsyl vani a Avenue, Nort hwest
Post O fice Box 407

Washi ngton, D.C. 20044- 0407

Regi nald D. Hicks, Esquire
H cks & Peisner, P.A

Post O fice Box 2248

Ol ando, Florida 32802-2248

Mar k Kapl an, Executive Director

Fl ori da Housi ng Fi nance Corporation
227 North Bronough Street, Suite 5000
Tal | ahassee, Florida 32301

El i zabeth Arthur, General Counsel

Fl ori da Housi ng Fi nance Corporation
227 North Bronough Street, Suite 5000
Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within 10
days fromthe date of this Recomended Order. Any exceptions to
this Recomrended Order should be filed with the agency that will

issue the final order in this case.

! The RFQ solicited a response pertaining to fees. This was an

informational item not an objective item Al offerors selected
to serve as bond counsel was to be conpensated based on one fee
structure.

23



